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(i) 


APPELLEE'S STATEMENT OF QUESTION PRESENTED 


1. In view of the remand of this case to the District Court 


"for further proceedings not inconsistent with this opinion", the 


record and decision in Brooks v. DeLacy, 257 Fed. 2nd p. 229, 
constitute res adjudicata, since the record on this appeal is the 
identical record which was certified to and considered by the Court 
of Appeals in the Brooks case, and the decision therein thereby be- 
came finally determinative of the questions presented by "Appellant's 
Statement of Questions Presented" found on the first page of appel- 


lant's brief. 
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BRIEF FOR APPELLEE 


STATEMENT OF CASE 


1. Appellant's alleged cause for appeal herein and her Statement 
of Questions Presented are without merit and constitute repetitious 
litigation, as evidenced by the previous decision of this Court (14-405- 
Brooks v. DeLacy), and the two prior decisions of the District Court 
appealed from by appellant. : 


2. The Statement of Case by appellant's counsel is chronologi- 
cally, in substantial accord with the record in the case, except that it 
fails to set forth the facts whichclearly show that appellant should not 
be allowed to re-litigate the issues settled by this Court in the former 
appeal, No. 14,405, Brooks v. DeLacy, to wit: | 
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3. Appellant, in her Statement of Case, (page 3 of Appellant's 
Brief), fails to set forth the uncontradicted statement of appellee, Mary 
J. Maholm, appointed administratrix by the District Court, prior and 
subsequent to the remand of this Court to the District Court, in which 


she alleges her complete lack of knowledge of the execution of her de- 
ceased husband's will, or its contents, prior to his death. 


ARGUMENT 


THIS CASE IS BARRID BY THE PRINCIPLE OF RES 
ADJUDICATA. 


An examination of the opinion of this Court in Brooks v. DeLacy, 
above referred to, handed down June 19, 1958, will demonstrate to the 
Court that the present appeal is on the same record as that of the 
Brooks case, #14, 405 and between the same parties, and involving the 
same assets and hence this proceeding on appeal can only be found to be 
vexatiously prolonged litigation, and altogether without merit and is 
res adjudicata. 257 Fed. 2nd. 226. 


In Brooks v. DeLacy, #14,405, this Court cited the facts shown 


by the record in that case as follows: 


"We appreciate the weighty reasons which led the 
District Court to take the action it did. The wi- 

dow has failed in an earlier proceeding to estab- 

lish a document proffered by her as decedent's 

will. She was seeking to charge the estate with 

the expense of that proceeding, over the daughter's 
opposition. Relations between the two were strained." 


Then the Court made this statement: 


"Nevertheless we think that on the present record 
the appointment of a complete outsider is not 
justified" (meaning Mr. DeLacy). (Underscoring 
ours). 


THE RECORD HAS NOT CHANGED. THE FACTS ARE 
THE SAME. 


After the above finding by this Court the case si remanded to the 
District Court and heard before His Honor, Judge Keech. After examin- 
ing the decision of this Court, in Brooks v. DeLacy, sup ra, and hearing 
argument upon the entire certified record of the case, Judge Keech, in 
his sound discretion, reached the decision, that the Court of Appeals’ 
decision, supra, vested in him a sound discretion to appoint either the 
present appellee or appellant, and not a third party as administratrix 
of the estate of the decedent. Note the language of this Court, page 12 
of the Joint Appendix, upon which Judge Keech acted: _ 


"We appreciate the weighty reasons which led the 
District Court to take the action it did. The widow 
had failed in an earlier proceeding to establish a 
document proffered by her as decedent's will. She 
was seeking to charge the estate with the expense 

of that proceeding, over the daughter's opposition. 
Relations between the two were strained. Neverthe- 


less, we think that on the present record the appoint- 


ment of a complete outsider was not justified. On 
this record, the District Court should have made an 


appointment from the class defined in the quoted 
statute, i.e., the surviving widow and child, pro- 
vided, of course, that neither is disqualified under 
Section 20-101 and is not unwilling to Banve! oi 
(Underscoring ours) 


The Court then quoted the disqualifying section al follows: 


"No letters testamentary or of administration 
shall be granted to a person convicted of an in- 
famous offense, or to an idiot or lunatic, or 
persons non compos mentis, or one under eighteen 
years of age, or to analien.. ."'. Sec. 20-101 
of the D. C. Code (1951) | 
| 
This decision not only is in conformity with the above Code Section 
| 
20-101, it also conforms to the argument of appellant's counsel in Brooks 


v. DeLacy, wherein he said in his brief in that case, page 9, 
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"We believe that the rationale of this Court's 
decision in Randall v. Bockhorst, supra, (98 
App. D.C.) to be that if any next of kin, as 
provided by Code Sections 20-204 through 
20-215, who is not barred under a specific 
statutory disqualification, applies for letters 
of administration, is entitled to appointment." 





Counsel for appellant then followed this argument by submitting 
a schedule of the only statutory reasons which would permit the District 
Court to bar a preferred applicant as follows: 


1. Conviction of an infamous offense. 
2. Idiot or lunatic. 

3. Non compos mentis. 

4. Under 18 years of age. 


These reasons are just as valid now as when used by Mr. 
McCarthy in Brooks v. DeLacy, supra, - even more so since this Court 
approved them in that case. See also Randall v. Bockhorst, 98 U.S. 
App. D.C. p.82, 232 Fed. 2d at 338. 


THIS APPEAL IS GROUNDLESS. 


Appellee's appointment as administratrix should be finally ap- 
proved by this Court in order to end the interminable and intolerable 


waste of this small estate by repeated groundless appeals. 


Ali the questions raised by counsel now were raised in the argu- 
ments in the previous Brooks v. DeLacy case before Judge Keech and 
in this Court, with the same vehemence and bitterness, and they were 


answered fully and the applicable cases cited. 








THE DECISION OF JUDGE KEECH HEREIN IS CON- | 
CLUSIVE AND IN CONFORMITY WITH THIS COURT'S 
DECISION IN BROOKS v. DeLACY | 


The only difference as to parties in this and the Brooks case is 


merely nominal and not real, and without legal significance since Mr. 
DeLacy was the administrator in the Brooks case and Mrs. Maholm, 
appellee herein, holds the identical responsibility in tis appeal, hence 
both were legally the same. | 


In this case the jury in some strange, inexplicable way deter- 
mined that the will presented was not witnessed by the two subscribing 
witnesses and was not the will of decedent. Such verdict was rendered 
in face of the sworn, categorical testimony of the two subscribing wit- 
nesses to the will - one a distinguished and venerable member of the 
Bar of the City of Indianapolis and a relative and long-time friend of 
decedent, who received no benefit from the will and made no charge for 
drafting it and also the testimony of his wife, who was with him in 
Washington at the time the will was drawn, both of whom testified that 
they actually saw the testator execute the will, by his own hand, and 
that his wife, appellee herein, was not present and knew absolutely 
nothing about the will's contents or its execution until after her hus- 
band's death. : 


This Court's comment on some jury verdicts in Kengla v. 
Randall, 22 App. D.C. p. 470 is apropos here, to-wit: | 


| 
''*** Neither are we insensible to the fact that 
the testamentary dispositions of deceased per- 
sons are too often recklessly attacked by dis- 
appointed or unprincipled relatives and over- 
thrown by the verdicts of juries who are too! 
prone to nullify wills which do not suit their. 
own special views of what testators should | 
do:***", ! 
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It should be further noted that the testimony of these two wit- 
nesses, - of the highest character and standing, - was corroborated 


in the strongest terms by the most experienced and competent hand- 
writing expert in the District of Columbia, Mr. Appel,-a man who was 
the chief handwriting expert for more than 20 years in the F.B.I. Service 


of our Department of Justice. 


Appellant's effort to perpetuate injustice and to waste this small 
estate lacks any support in the record in the District Court or in this 


Court's applicable decisions. 


ALLEGED ABUSE OF DISCRETION BY THE 
DISTRICT COURT 


Surely no District Court Judge has ever endeavored to more 
strictly follow the clear intent of this Court's decision than in this 
case, and to suggest that the Court has abused its discretion is totally 
without foundation factually or legally. When this Court passed on the 
question of whether to appoint the widow or the daughter of decedent, it 
had before it every salient fact present in the record now before this 


Court. 


The issue first before this Court in the Brooks case was whether 
or not Judge Keech, acting as a Probate Judge, should have appointed 
a third party as administrator of the estate - the will having been set 
aside by a jury verdict, - rather than the daughter or the widow. That 
was the only question before the Court, with the complete record of the 
Probate Court before it, and after hearing argument of counsel and 
considering the briefs and the Court's previous decisions, this Court 
said: 

"**Nevertheless, we think that on the present 
record the appointment of a complete outsider 
was not justified. On this record, the District 
Court should have made an appointment from 


the class defined in the quoted statute, i.e., 
the surviving widow and child, provided, of 
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course, that neither is disqualified under > 


section 20-101, and is not unwilling to serve. 
(emphasis supplied) 





In the Brooks case this Court said further that 


'** relations between the two were strained 

and that the widow was seeking to charge the 
estate with the expense of that (the will contest) 
proceeding over the daughter's opposition", 


and then the Court further said, "That on the present record the appoint- 


ment of a complete outsider was not justified”. 


As previously argued herein and as established by the appendix, 
(R. 35) the widow knew nothing about the will nor its execution until after 
the husband's death. After the executrix in Indiana, who was initially 
qualified as such by the Indiana Court, in full accord with its power, 
resigned as such and had her appointment terminated, the will of the 
decedent was filed in this Court by the Indiana Court and the widow 
applied for its probate. After the will came into this court for consi- 
deration, the widow was appointed ancillary administratrix and re- 
mained such until the will case had been decided. Knowing the sub- 
scribing witnesses and believing in the integrity of the will it was the 
unquestioned duty of the appellee to offer the will of her husband for 
probate and record and to defend it by employing competent counsel. 


In the Brooks v. DeLacy case the appeal was based upon appel- 
lant's contention that the appointment of Mr. DeLacy was an abuse of 
discretion, just as here. Judge Keech gave the matter the most serious 
consideration and construed the applicable statutes, Code Sections 20- 
204 and 20-101. Appellant appealed to this Court in the Brooks case, 
and appointed Mr. DeLacy. This Court revers7d. 


| 

In this case Judge Keech had before him the direct finding by this 
Court in the preceding DeLacy case, that ''on the present record the 
District Court should have made an appointment from the class defined 


in the quoted statute", i.e. Sec. 20-204 above cited. (Underscoring ours). 
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Judge Keech proceeded to follow this Court's decision in accor- 


dance with its instructions. 


Surely this action by the District Court was clearly the perforra- 
onc: of an unquestioned official duty. Any other action would have 


eam 


been contemptuous of this Court's decision. 


THE DISTRICT COURT WAS CLEARLY CORRECT IN 
ITS APPOINTMENT OF DECEDENT'S WIDOW OVER 
HIS DAUGHTER. 


The District Court has construed the record and in accordance 
with this Court's opinion, exercised its honest and highly proper dis- 


cretion in appointing appellee, the widow. 


We submit the following further comment upon the District 
Court's action: 

He followed this Court's instruction and "on the record" judicially 
decided that the widow should be appointed and not the daughter. No 
additional evidence has been or could legally be considered. 


In this case appellant's counsel has prepared in parallel columns 
in his brief his own contentions that appellee has disbarred herself 
from the benefit of her appointment as administratrix by Judge Keech, 
in the proper exercise of his discretion, because appellee "knew or 
should have known” the will in question here "was a forgery", and fur- 
ther that upon the will's rejection by a jury as a fraud "her assertion 
of a claim against the estate for her expenses incurred in her attempt 
to perpetuate fraud upon the Court" which should disqualify her from 
the benefits of her appointment as administratrix by the District Court. 
In a parallel column (Appellant Br. p.6), pictures his client, the 
daughter of decedent, as having all of the qualifications necessary for 
a proper appointment. The answer to these implications, which are 
entirely irrelevant and unsupported by the slightest evidence as to ap- 
pellee's qualifications, has already been furnished in this brief from 
the standpoint of the record, to-wit: 
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1. The record conclusively shows that appellee was a faithful 
and loyal wife to the decedent and thereby became the natural object of 
his bounty. | 


2. She earned appreciation for her effort to vindicate her hus- 
band's last will and testament, rather than invective. What else could 
she have done, - with two highly reputable witnesses to the will swearing 
to its genuineness and the thoroughly skilled handwriting expert support- 


ing them, - except to fight for the probate of the will? | 


3. Further the record shows that when Judge Keech appointed a 
neutral as an administrator in lieu of the widow or daughter, the widow, 
in order to avoid wasteful and extravagent expense of appealing to the 
Court of Appeals, entered no appeal hoping that the neutral adminis- 
trator, Mr. DeLacy, could economically settle the estate under our 
Code. Hence it is grossly unfair to suggest that the widow has willingly 
incurred expense in this estate, except where it was absolutely neces- 


sary to present all the facts to the Court and the jury. | 
| 


4, A brief comment, as to the daughter should be submitted, in 
view of appellant's irrelevant praise of her qualifications. It is not in- 
tended to make any statement personally derogatory of appellant, but 
her counsel will undoubtedly admit to this Court that the evidence in this 
case shows that she had lived in Washington for about 15 years while 
her father, the decedent, also lived here, and rarely saw her father, 
and when she communicated with him at all, did so at long intervals, 
by telephone; that this condition continued during the years when ap- 


pellee was married to the decedent and rendering him loyal and affec- 


tionate service and attention. 
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JUDGE KEECH'S DECISION IS FULLY SUPPORTED BY 
MANY PREVIOUS DECISIONS OF THIS COURT AND BY 
AUTHORITIES GENERALLY 


Counsel has noted references to certain cases cited by appellant's 
counsel in his brief in this case but an examination of these cases appears 
to confirm the principles declared in the opinions of this Court dated 
back to Williams v. Williams, 24 App.D.C. 214, Williams v. Williams, 
25 App. D.C. 32, Randall v. Bockhorst, 98 App. D.C. 77, 232 Fed. 

334, upon which cases appellee relies, as supporting the jurisdiction of 
Judge Keech in making the appointment of appellee as administratrix of 
her husband's estate. Hence it does not seem necessary to take the time 
of the Court to discuss cases from other jurisdictions. Our own cases 


are clear amd conclusive. 


Likewise the tet authority, 1 A.L.R. 1245 cited by Appellant 
Br. p. 7, fully supports the arguments in this brief and sustains the 
exercise of discretion in this case by Judge Keech. We quote briefly 


from 1A.L.R. p. 1246 as follows: 


"Generally speaking, by statute or practice, 
administration seeks out the widow, next of 

kin, and creditors; prefers the larger interests, 
males to females, relatives of the whole blood 
to those of the half blood, and residents to non- 
residents. 


"Between equality of relationship and interest 
the Court has discretion. Brubaker's Appeal 
(1881) 98 Pa. 21." 


APPELLEE'S CLAIM FOR EXPENSE IN DEFENDING WILL 
ENTIRELY PROPER AND WITHIN HER DUTY AS ANCILLARY 
ADMINISTRATRIX AND WIDOW 


On this question we quote from a decision of this Court which is 
cited and relied upon by appellant, Kengla v. Randall, 22 App. D.C. p. 
468, as follows: 
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"We have also held in the case of Tuohy vs. 
Hanlon, 18 App.D.C. 225, as it has likewise 

been held in Maryland ‘that an executor, seek- 

ing unsuccessfully to maintain the validity of the 
will which he has propounded, after the issue of 
letters testamentary to him, is entitled to be 
allowed for counsel fees in his account, notwith- 
standing that in the contest the will has been over- 
thrown and held for naught, if he has actea in good 
faith." We have even gone farther, and in that case 
have held that even before a will has been admitted 
to probate, and when a caveat has been filed against 
such probate, and upon the issues then raised, the 
caveators have been successful and have overthrown 
the will, the executor therein named might be al- 
lowed his costs and counsel fees in defending the 
will, if it appears that he has acted in BORE | 
faith;***". 


The above is the settled law in this jurisdiction. 


Under many authorities, including Maryland, the Court's exer- 


cise of its legal or statutory discretion in the appointment of an ad- 


ministratrix is not reviewable. See Vol. 33 C.J.S. Sec. 63 from which 
we quote: | 


"Discretionary Orders (1) According to some 
decisions, court's selection of appointee from 
class of persons entitled thereto is solely with- 
in its discretion and hence not reviewable. -- 
Schneider v. Hawkins, 16 A. 2d 861, 179 Md. 21- 
Baldwin v. Hopkins, 187 A.884, 171 Md. 97 -- 
Dorsey v. Dorsey, 116 A. 915, 140 Md. 167 - 


3. C.J. p. 575 note 62 (a) (2) - (4)," (p. 974) 


CONCLUSION 


| 

In view of the above authorities and the facts stated, no evidence 
of even an indication of any conflict of interest has been shown which 
would affect the right of the widow, appellee herein, to be appointed as 
administratrix. Such was the decision of His Honor, J udge Keech, under 
the discretion granted him by our Code and this Court's numerous de- 


cisions, including the decision between the same parties! on the same 
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subject matter herein, to wit: Brooks v. DeLacy, 247 Fed. 2nd 226 
(incorrectly cited in appellant's brief as 147 Fed. 2d. 226). 


Appellee in this case has conformed fully to the rights guaranteed 
to her in the case of Kengla v. Randall, 22 App.D.C. 463 (cited in- ‘ 
correctly by appellant's counsel as Kenglee v. Randall, 22 App. D.C. 423 
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supra). Had appellee not performed her duties as she did in this case 
she would have been unworthy of the responsibility of administering the 
estate or of her duties as a faithful wife and natural beneficiary under 


her husband's will. 


Nothing, except an unwarranted insinuation in appellant's brief, 
has been or could be stated derogatory of appellee, and appellant's brief 
does not dare to impute to her any defect described in Code Section 
20-101. Only by the charge and proof that Section 20-101 affects the g 
right of appellee can she be disqualified; hence her qualifications are 
absolute and beyond question and her appointment was within the duty, . 
responsibility and discretion of the District Judge and in conformity 


with the decision of this Court in Brooks v. DeLacy, 247 Fed. 2nd 226. ‘ 


The appeal in this cause should be held groundless, without merit E 
and res adjudicata and the cost thereof taxed against appellant. 


The decision of this Court in Brooks v. DeLacy, is so clear and 
conclusive that if it is not decisive in this instance, the principle of 


stare decisis becomes an absolute nullity. 


Respectfully submitted, 


ROBERT H. McNEILL 5 
Bowen Building 4 
Washington 5, D. C. = 


Attorney for Appellee. 
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Filed Sep 9 1958 Holding Probate Court : 


1 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
) 
IN RE: ) 
) | 
ESTATE OF WALTER G. MAHOLM _) Administration 
) No. 90318 
* * * * 
2 PROCEEDINGS : 
* * * * | 
| 
MR. McNEILL: Mrs. Maholm, will you please take the 
stand? 


Thereupon 


MARY MAHOLM 


was called as a witness and being first duly sworn, was examined and 


testified as follows: 


Q 
Q 
Walter G. 


DIRECT EXAMINATION 
BY MR. McNEILL: : 
Will you please state yourname. A Mary Maholm. 
Mrs. Maholm, I show you a paper bearing your name and 


Maholm's name dated February 1, 1955, and I ask you to 


tell me what that is. : 


MR. McCARTHY: May I see the document? 

MR. McNEILL: Yes, I am going to identify it and then 
‘hana it to youe 

THE COURT: Mark it for identification and then you can 
refer to it in that way. 

MR. McNEILL: What is that? 

THE COURT: Iam instructing the clerk. 

DEPUTY CLERK: That will be defendant's Exhibit No. 2 
for identification. 


3 (A document was marked Defendant's 
Exhibit No. 2 for identification. ) 


THE COURT: Very well. 
THE WITNESS: This is the original copy of our joint safe 
- deposit box. 
BY MR. McNEILL: 
Q Does it bear your husband's signature and your signature? 
A Yes, it does. 
MR. McNEILL: Do you want to see it, Mr. McCarthy? 
MR. McCARTHY: Certainly. 
BY MR. McNEILL: 
Q Can you state whether or not the signature of Walter G. 


Maholm on there was made in your presence? A _ Ican. 


Q Did you see him sign it? <A I did. 
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Q Now, turn to the back of it and tell us, is that also your 
husband's signature? A That is my husband's signature. 
Q Did you see him sign that? A I did. 
THE COURT: Did you refer to Walter G. Maholm? 
THE WITNESS: Yes, sir. | 
MR. McNEILL: I offer this in evidence, your Honor. 
THE COURT: Very well. : 
MR. McCARTHY: May it be just for identification, please ? 
THE COURT: It is being offered. | 
MR. McNEILL: I think I can offer it now in evidence but I 


do not care which way it proceeds. 





THE COURT: You have already offered it. 
MR. McNEILL: I offer it in evidence. 
THE COURT: Just a moment. 

BY MR. McNEILL: 

I show you another document. 

THE COURT: Just a moment. 


MR. McCARTHY: I have no objection. 


THE COURT: Very well. Defendant's Exhibit 2 will be 


received. | 


(Defendant's Exhibit No. 2 was 
received in evidence. ) 


BY MR. McNEILL: 











Q Mrs. Maholm, I now show you what appears to be an in- 
come tax return for 1954 and ask you to state what that is, please. 
A That is the income tax-- 
5 Q Louder. A --income tax form for 1954. Our first Joint 


Income Tax return. 





Q And is it signed by yourself and your husband? A _ It is. 

Q Did you see it signed? A _ I did. 

Q_ And is the signature that of Walter G. Maholm? A Walter 
G. Maholm. 

Q Is that his genuine signature? A It is. 

MR. McNEILL: I offer this for identification. 

DEPUTY CLERK: Defendant's Exhibit 3 for identification. 
(The joint 1954 income tax return 
was marked for identification 
Defendant's Exhibit No. 3.) 

MR. McCARTHY: No objection. 

THE COURT: Defendant's Exhibit 3 is received in evidence. 


(Defendant's Exhibit 3 was received 
in evidence. ) 


6 BY MR. McNEILL: 

Q Ishow you what purports to be an income tax return of yours 
and your husband for 1955. Will you state what thatis? A _ It is the 
U.S. Joint income tax for 1955. 


Q Of whom? A Of Walter G. Maholm and Mrs. Mary J. 


Maholm. 





) 


And that is your husband's signature and your signature ? 





Did you see him sign it? A _ I did. 


DEPUTY CLERK: Defendant's Exhibit No. 4 for identifi- 


cation. 
(The 1955 income tax return was 
marked for identification 
Defendant's Exhibit No. 4. ) 
MR. McCARTHY: No objection. | 
THE COURT: Defendant's Exhibit 4 is received in evidence. 


| 
(Defendant's Exhibit No. 4 was 
received in evidence. ) 


BY MR. McNEILL: 


Q Ishow you what purports to be a motor vehicle license 480712 





and ask you whether or not you saw that signed? A No, I did not see 
this one signed. 
7 Q@ That is an old one, isn't it? A Yes, sir. 

Q Iam sorry. I show you an envelope on which is the name 
Walter G. Maholm, and ask you if you know what that is? A This 
was the property of Walter G. Maholm. 
Q What was the envelope used for and how did you get possession 


of it? A It contained some government bonds that were in the safe 


deposit box. 


Q Did you see his name signed on it? A I did. 





Q When was that signed, to your recollection? A Around 
August of 1955. 
| THE COURT: Has that been marked? 
THE CLERK: It has not, your Honor. 
MR. McNEILL: We are not offering the written part--just 
‘the signature. 
| DEPUTY CLERK: Defendant's Exhibit No. 5. 


(The document was marked Defend- 
ant's Exhibit 5 for identification. ) 


MR. McNEILL: I offer it in evidence. 


(Defendant's Exhibit 5 was received 
in evidence. ) 


8 MR. McNEILL: Do you wish to examine her? 
MR. McCARTHY: No examination. 
THE COURT: Very well. You may step down. 


(The witness was excused. ) 


x ok * * 
11 Filed Aug 12 1958 Holding Probate Court 
12 PROCEEDINGS 


THE COURT: Mr. McCarthy, I have received a mandate 


of the Court of Appeals, and I have only one or two things to do now. 


- One is to appoint the widow or to appoint the daughter. 
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MR. McNEILL: That is correct, and sign an order on the 
judgment, I think they call it now, of the Court of Appeals. 

THE COURT: Now, is there any real reason wh the widow 
should not be appointed ? : 

MR. McCARTHY: Yes. 

THE COURT: What is it? 

This is your client, Mr. McNeill? i 

MR. McNEILL: Yes, sir. : 

THE COURT: Iam tentatively disposed to sopotht the widow. 

| 

I want to see what valid reasons, if any, Mr. McCarthy has as to why 
she shouldn't be appointed. : 

MR. McNEILL: That reason being, Your Hone on this record 
the court has held there is no reason to disqualify the iow, but I say 


to you -- 


THE COURT: Iam inclined to agree with you. 





MR. McNEILL: Thank you. I appreciate that. 


THE COURT: Mr. McCarthy. 


13 MR. McCARTHY: If Your Honor please, you have the discretion 
| 


to appoint either the widow or the daughter. : 

THE COURT: To be honest with you, I don't think either should 
be appointed. I am only doing it in obedience to the Court of Appeals, 
which apparently has reversed facts instead of law. It is only for me 


to do not to reason why. 





MR. McNEILL: Your Honor knows the position I took in the 
Court of Appeals. I really felt as a matter of law -- 

THE COURT: Mr. McNeill, I honestly don't care. 

MR. McNEILL: Your Honor might be right. Of course, we 
all yielded to the -- 

THE COURT: That is right, sir. 

MR. McCARTHY: If Your Honor please, although the deceased 
had lived in the metropolitan area for about forty years, this purported 
will alleged that he was a resident of Indiana, and the executrix named 
in the will offered the will for probate in May of 1956. No notice was 
given to anyone, and on the fifteenth of May letters were issued in 
Indiana. Two days later, the executrix named in the will came to the 
District of Columbia, and asked why ancillary letters -- she renouncéd, 
_$o far as she was concerned, and recommended the widow and the widow 
endorsed on that petition her acceptance if appointed, and as a result 
thereof, the widow was appointed C. T.A. 

14 However, in June, the executrix named in the will went into the 

Indiana courts and had her letters revoked and that was done on June 
21st of that year. 

, THE COURT: Mr. McCarthy, I don't want to interrupt you, but 

I agree with you one hundred per cent. There is no justification for 


_ this widow being appointed, but the Court of Appeals says what you are 


a a i gs 
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saying now and what I am saying is insufficient. What am I to do under 
the circumstances? She is entitled to priority isn't she? 

MR. McCARTHY: No, sir. | 

THE COURT: Why not? | 

MR. McCARTHY: Because when it says and, and if you read 
the statute -- it shall be the widow or the child or the widow and the 
children. There is no priority, sir, in a class. There couldn't be. 

THE COURT: What I am saying to you and, perhaps I didn't 
use very apt language -- I am Saying that factually I don't believe your 


client or do I believe Mr. McNeill's client should be appointed and for 





the reason which you stated to his client and vice versa. The Court of 
Appeals says they are not valid reasons. 


MR. McCARTHY: Well, I don't think, Your Honor, as I under- 





stand your first opinion, you said because of the inability of the two of 
them to get along with one another. | 

15 THE COURT: I think it was a bad situation from every sStand- 
point, and I agree with you. Not only that they could not get along, but 
would not get along, and I thought in the best interest of everybody 
served by having a competent person like Mr. DeLacey, a member of 
this bar, to run in the middle of the road, and try to correct the situa- 
tion -- and frankly I don't have any discretion under the pingumatanded, 


I think both are equally bad, but I am going to appoint the widow. 


10 


MR. McCARTHY: Let me bring this to Your Honor's attention. 
After the widow had called about six months or five months after the 
| Indiana had been withdrawn, the widow then called that fact to the 
-attention of this Court, and we had a caveat. 

Now, I represent the daughter by the first marriage. 

All she has done has been to successfully reject a forged will, 
and she objects to being charged with two-thirds of the expenses of the 
caveat. Now, this widow knew or should have known that this will was 
a forgery. 

At the trial she took the stand and she testified she was the 
widow and knew her husband's signature and she offered for identification 
six exhibits. Four of them were samples from his bank in the Munsey 
Trust, and two were Mary's bank account (two joint income tax forms?), 
but she didn't say one word about the signature on the will being good or 
bad. 

Now, the widow has filed an account. 
16 MR. McNEILL: That letter has been referred to Judge Holtzoff-- 

THE COURT: Iam not going to pass on it this morning, Counsel. 
That isn't before me. 

MR. McCARTHY: And one of the items that she charged was to 


John Cullen, an attorney for Wilmer Souder. It looked like expert ad- 


vice by consultation so I went to see Mr. Cullen. I asked him what it 
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was in view of the circumstances and Mr. Cullen showed me some 
papers. Mr. Cullen, do you have those papers? 

It just so happens that prior to the trial there had been sub- 
mitted to Dr. Wilmer Souder specimens of the handwriting and they 
were from down there, the banks and the two income tax forms. 

On August the 12th of '57, just before the trial, Mr. Souder 
wrote to Mr. McNeill. : 

MR. McNEILL: I wonder how far we are going into this, Your 
Honor. 

THE COURT: I don't think we are going much further, Sir. 

MR. McCARTHY: -- in which Mr. Souder pointed out the 
following suggested forgery, and he made the marks on his letter and 
the differences which Mr. Souder pointed out were the same differences 
that were pointed out to the court by Mr. Gulickson. : 

17 Therefore, we say that this widow was certainly connected with 
this forgery in one way or the other. She wouldn't tell this court, when 
she should have told it, and she certainly had information prior to it. 

Therefore, I say it would be most unjust to appoint the widow 


| 
who only has one-third interest in this estate as against the daughter 


who has two-thirds, in view of this record. 


THE COURT: I just turned to the Court of Appeals question, 


Mr. McCarthy. 
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"We appreciate the weighty reasons which led the District Court 
to take the action it did. The widow had failed in an earlier proceeding 
to establish a document proffered by her as decedent's will. She was 
seeking to charge the estate with the expense of that proceeding, over 
the daughter's opposition. Relations between the two were strained. 
Nevertheless, we think that on the present record the appointment of a 
complete outsider was not justified. On this record, the District Court 
should have made an appointment from the class defined in the quoted 
statute, i.e., the surviving widow and child, provided, of course, that 
neither is disqualified under Section 20-101 and is not unwilling to serve." 


MR. McCARTHY: That is right. But, Your Honor has the dis- 


cretion as to which one to appoint. I say I think it is an abuse if you 


appoint the widow in view of her actions. 

THE COURT: I don't think it is an abuse. I am going to take 
your order and appoint the widow. 

Have you seen the order? The order which Mr. McCarthy is 
showing me? 

MR. McCARTHY: I gave Mr. McNeill a copy of the order. 

MR. McNEILL: I am entering a paragraph in my order that 
Your Honor is looking at revoking the appointment of Mr. DeLacey. I 
don't know if that is necessary, but I thought it would be desirable to’ 


clear the record. 
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: 


THE COURT: Mr. McCarthy does the same thing in the last 
paragraph, doesn't he? 

MR. McCARTHY: Yes, Your Honor, on the judement order. 

THE COURT: Show it to Mr. McCarthy, Mr. McNeill. 

MR. McNEILL: Yes, Your Honor, that clause is the same as 


mine in effect. 





THE COURT: Any objection to this order, sir? 
MR. McNEILL: No, sir, not to my order. : 


THE COURT: Iam not asking you about yours, as to Mr. 
McCarthy's. | 

The only question I could see would be the matter of costs. 
19 MR. McNEILL: I would not object to that being referred to the 
register of wills or any other agency of the court, but I don't think the 
court ought to have to burden itself with all the details that would go 
into that. | 

MR. McCARTHY: The Court of Appeals taxed those costs and 
said they should be charged to the estate in its judgment. 

THE COURT: Does it provide that? | 

MR. McNEILL: [If they do I will be very glad to . 

MR. McCARTHY: I was told that. I got the figures from the 


Court of Appeals. 


MR. McNEILL: I have no such knowledge. If that iS SO -- 
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THE COURT: It didn't provide any opinion, did it? , 

MR. McCARTHY: No, it is in the judgment, I think, as it 
comes down. “ 

THE COURT: I think I will leave that matter of cost out with 
prejudice, to take it out. | 

MR, McCARTHY: May I look at it, please, sir? Iam sure it ‘ 

is in there. | 

THE COURT: What I was asking you? 

MR. McCARTHY: That is right. I was told that it was. And 

it is further ordered by the court that the cost of this appeal be borne 
by the estate of Walter G. Maholm. 
20 MR. McNEILL: I have not seen that, but Iam very glad to 
accept that as part of the order. 

THE COURT: You and I both accept it whether we are glad or 
not. 

MR. McNEILL: I want to say this before we depart. I don't 
believe there ever was a finer or cleaner minded woman than my client 
in this case. I would like to answer all the impositions here but I don't 

| think Your Honor wants to take your time. 

THE COURT: I think we went into that pretty fully at the time. 


Very honestly, I am of the same opinion, neither should be 


appointed in this case. 
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The Court of Appeals differs and I am bound by the Court of 





Appeals judgment. 


MR. McNEILL: Thank you, Your Honor. 


21 Filed May 171956 Holding Probate Court 


PETITION FOR ANCILLARY LETTERS OF ADMINISTRATION, Gs Te Be 


The petition of Margaret L. Maholm respectfully represents 
to the Court: : 

1. That your petitioner is an adult citizen of the United States 
and a resident of Indianapolis, Indiana, and she is the executrix of the 
above-named decedent, who died domiciled in Marion County, City of 
Indianapolis, State of Indiana, leaving a Last Will and Testament dated 
March 29, 1955, said death occurring May 9, 1956, and petitioner fur - 


ther says that under due order of the Probate Court of said Marion 


County, Indiana, she was duly appointed executrix of the above estate 
on the 15th day of May, 1956. | 
2. That petitioner is filing with this petition certified copies 
of the Last Will and Testament of said decedent, and of your petitioner's 
appointment as executrix, also proof of said Will by subscribing wit- 


nesses. 
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3. That said decedent died in the District of Columbia and at 
the time of his death resided at, 5438 Fourth St., N. W. 

4. That said decedent at the time of his death was seized and 
possessed of no real estate in the District of Columbia. 

2. That said decedent left personal property in the District of 
Columbia as follows: approximately $4, 000 in value of U.S. Series E 
Savings Bonds, details of which will be filed after calculations as to 
exact values have been made, and cash in safe deposit box of $1, 602. 00 
and a 1950 V8 Ford car valued at $235. 00. 

6. That so far as your petitioner has, after diligent inquiry, 
been able to ascertain, said decedent was not indebted to anyone in the 
District of Columbia, except funeral and hospital expenses amounting 
to $1, 066.91; $100.67 due Hill & Sanders, Inc., for automobile repairs; 
$125. 02 due Brinson's Furniture & Decorating Company for furniture; 


$30.00 due Mary J. Maholm for paying $10.00 for an ambulance and 


‘$20.00 for ministers. No other indebtedness is known to exist. 


7. That upon the death of said decedent he left surviving him 
a daughter, Mrs. Patricia Brooks of Arlington, Virginia, by his first 
marriage, and left surviving him his wife, Mary J. Maholm, and by 
his Last Will and Testament bequeathed to his said wife all of his 
property, real and personal, of which he died seized and possessed. 

8. Your petitioner being a resident of the State of Indiana, City 


of Indianapolis, believes that it would be greatly to the interest of the 
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above estate for the widow, Mary J. Maholm, who receives the entire 
estate, to be appointed ancillary administrator, c.t.a. to administer 
upon the estate in the District of Columbia, and she hereby waives all 
rights so to do on her own account to be so appointed herself, that said 
appointment of said widow and sole beneficiary, would save the expense 
of travel and other incidental costs in case your petitioner should seek 
to be appointed in the District of Columbia. i 
WHEREFORE, the premises considered, your petitioner re- 
| 


spectfully prays: 


1. That ancillary letters of administration c.t. a. be granted 


to Mary J. Maholm upon the estate of Walter G. Maholm, deceased 


under nominal or reasonable bond. 

23 2. And for such other and further relief as the nature and cir- 
cumstances of the case may require and to this Court may seem just 
and proper. 


/s/ Margaret L. Maholm 
Petitioner 


/s/ Robert H. McNeill 


Jurat 
May 17 1956 


* * * * 


The above-named Mary J. Maholm, widow of decedent, Walter 
G. Maholm, hereby consents to her own appointment as administrator, 
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c.t.a. of her deceased husband's estate and hereby consents to renun- 
ciation of her right to apply for administration subscribed to by Margaret 
L. Maholm. 


/s/ Mary J. Maholm 


24 Filed Nov 26 1956 Holding Probate Court 


PETITION FOR LETTERS OF ADMINISTRATION, C.T.A. 

Your petitioner Mary J. Maholm, recently appointed ancillary 
administrator for the above-named decedent, her husband, respect- 
fully shows to the Court: 

1. That when she filed her petition for appointment as ancillary 
administrator, she did so believing that this course was necessary be- 
cause prior thereto decedent's will had been filed and probated in the 
. City of Indianapolis, State of Indiana, upon a petition by the named 
executrix therein, Margaret L. Maholm, who then believed that dece- 
dent was legally domiciled in said City of Indianapolis, State of Indiana, 

, and that administration there for the probate of the will was necessary. 
2. After the appointment of said Margaret L. Maholm as execu- 
| trix in the City of Indianapolis, State of Indiana, she came to Washington 
; and here interviewed petitioner and showed her copies of her appoint- 
ment in Indiana and based upon said appointment your petitioner filed 


her petition herein for appointment as ancillary administrator, believing 


it necessary. 
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3. In her said petition for appointment as ancillary admini- 
strator, petitioner stated that said decedent ''died domiciled in Marion 
County, City of Indianapolis, State of Indiana.'' That when she made 
this allegation in her said petition, she now believes she did not fully 
comprehend the legal meaning and effect of her said husband's domicile 
and now brings the full facts with respect thereto to the attention of 
this Court. : 

4. Petitioner and said decedent were married in Hagerstown, 
Maryland in 1954 and maintained a home in the District of Columbia 
from that date to the time of decedent's death; that on the 29th day of 
March, 1955, decedent made his last will and testament, while living 
in the District of Columbia; that all of his property of every kind and 
character was likewise situated in the District of Columbia and peti- 
tioner and decedent were making Washington their exclusive and only 
place of residence and/or domicile; that many times they discussed 
their place of residence together and that it was mutually agreed and 
determined upon that from and after the spring of 1955, when petitioner 
and decedent were residing at 5438 Fourth Street, N. w. , they would 
make Washington, D. C. their permanent place of residence and domi- 
cile, with no purpose or intent at any time to change their domicile 
from Washington, D. C. during their natural lives. | 


: 
5. The Court is further advised that during June, 1956 the 


Probate Court in Indianapolis, Indiana appointed Margaret L. Maholm 
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executrix of said estate, and said Margaret L. Maholm went into that 
Court and make known to the Court that said decedent was actually a 
resident and domiciled in the District of Columbia, and all his property 
was located here and that there was no need of an administrator in 
Indianapolis, Indiana, and that her appointment was improvident and 
-unnecessary, whereupon the Judge of said Court, on petition of said 
| Margaret L. Maholm, cancelled, vacated and set aside her said appoint- 
ment, as will be shown by authenticated copy of said Court order hereto 
attached under certificate of the Clerk of Court and the Judge thereof, 
hereafter more fully set out. 

6. Petitioner further shows that on the 13th day of November, 
1956, Margaret M. Maholm, named as executrix under the last will 
and testament of decedent, filed her petition in the Probate Court of 
Marion County, Indiana, Cause No. 169-62627 asking a revocation of 
the probate of the will of decedent in Indiana, and that said original 


will be forwarded to this court for probate and petitioner is advised 


that said Will had been so forwarded, together with all relevant papers 


with respect to the probate, which were placed on file in Marion County, 
Indiana, at the time of the incorrect probate of said will in said county, 
_all said papers being forwarded here for the consideration of this Court, 
together with the Order of the Marion County, Indiana, Court revoking 
the probate of said will in that county because of lack of jurisdiction so 


to do. 
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7. In view of the above facts and the records established in 
the Indianapolis Court, and the actual domicile in the District of 
Columbia, petitioner believes that her appointment as ancillary ad- 
ministrator within this jurisdiction should be set aside and that she 
should be appointed as domiciliary administrator so as to avoid dup- 
lication of service and expense in two jurisdictions, and she respect- 
fully states to the Court that this action by the Court will be in harmony 


| 
with the action of the Court in said State of Indiana. 


8. Petitioner further shows to the Court that all assets of 


decedent at the time of his death were located in the District of Columbia 
and that he was domiciled and resident therein, living with your peti- 
| 

tioner, his wife; that all of said assets were bequeathed to your peti- 
tioner by said last will and testament as will appear from the terms 
thereof. Petitioner further refers to the allegations set out in her 
previous petition for the appointment of an ancillary administrator 
herein and adopts the same as to the assets and debts of the decedent, 
and all other necessary averments of fact to the same effect as though 
all of said averments were made part hereof. | 

9. Among other averments in said original petition for ancillary 
administration, petitioner set forth the fact that the decedent at the time 


of his death was survived by a daughter by a previous marriage, Patricia 


Brooks, resident in Arlington County, Virginia, upon whom service 
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hereof is required and will be made in accordance with the rules of 
this Court. Petitioner alleges that said daughter is represented pro- 
fessionally by Elwood H. Seal, Esq., a member of this Bar, in the 
Bowen Building, Washington, D. C. 

In view of the foregoing, petitioner prays: 

(1) That the last will and testament of decedent be probated in 
this Court in due course and that the same be adjudicated to be the 
last will and testament of decedent, Walter G. Maholm, and that your 
petitioner be appointed administrator c.t.a. of the estate of said dece- 

dent, of which she is the sole beneficiary, and that her letters of ap- 
| pointment as ancillary administrator heretofore issued by this Court 
be revoked, and that an Order be entered effectuating the prayers 
_ hereof and fixing such bond as the Court may deem reasonable. 
(2) For such other and further relief as to the Court may seem 
| just and proper. 


/s/ Mary J. Maholm 
Petitioner 


_/s/ Robert H. McNeill 
Attorney for Petitioner 


28 Jurat 
Nov 16 1956 
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Filed Dec 28 1956 Holding Probate Court 
i 


PETITION FOR CAVEAT i 

The petition of Patricia Brooks respectfully eepresente to this 
Honorable Court: : 

1. That she is a citizen of the United States and a resident of 
the Commonwealth of Virginia; that she is the daughter of Walter G. 
Maholm, deceased, and that she is of full age. : 

2. That she has notice that a certain paper writing bearing 
date the 29th day of March, 1955 has been filed in this Gourt as the 
Last Will and Testament of said Walter G. Maholm, deceased. 

3. That her interest will be injuriously affected by the allow- 
ance of said pretended will, or its admission to probate; that she here- 
by contests the probate and the validity of said paper writing purporting 
to be the Last Will and Testament of Walter G. Maholm, and for that 
purpose alleges: 

First: That the said paper writing bearing the date March 29th, 
1955 is not the Last Will and Testament of said deceased. 

Second: That the attesting witnesses to said alleged will did 
not nor did any one of them sign his or her name as a witness to the 
said will at the request and in the presence of the said Walter G. Maholm. 

Third: That the said deceased was not, at the time of the mak- 


ing and subscribing or of the acknowledging by him of said paper writing, 


of sound mind and memory or in any respect capable of making a will. 
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Fourth: That the said paper writing purporting to be the last 
‘Will and Testament of said deceased, was obtained and the execution 
thereof procured from the said Walter G. Maholm by fraud and deceit 
exercised upon him by one Margaret L. Maholm and T. Ernest Maholm 
) or by some other person or persons unknown to petitioner. 
| 30 Fifth: That the said paper writing purporting to be the last 
Will and Testament of said deceased, was obtained and the execution 
thereof procured from the said Walter G. Maholm by the undue influ- 
ence, duress and coercion exercised upon him by one Margaret L. 
Maholm and T. Ernest Maholm or by some other person or persons 
unknown to the petitioner. 
4. That petitioner is advised that a period of at least several 
: months will elapse before a determination of the issues to be framed 
upon the caveat can be had, and petitioner accordingly states that a 
collector should be appointed to collect, conserve and administer the 
assets of the estate of the decedent, pending the conclusion of this 
litigation. 
: Wherefore, the premises considered, the petitioner prays: 
1. That process may issue from this Court requiring the parties 
in interest to answer the exigencies of this petitioner. 
2. That said paper writing may be refused probate. 


3. That issues may be framed to be tried by a jury to determine 


the facts with respect to the execution and the validity of the alleged will. 





& 
% 
vt) 

1 
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4. That a collector or collectors of the estate of the deceased 
may be appointed to serve under bond until the termination of this 
caveat proceedings. 

5. And for such other and further relief as to the Court may 
seem meet and proper. i 
/s/ Patricia Brooks 


/s/ Ward B. McCarthy 


/s/ George C. Vournas 
Attorneys for Petitioner 


Jurat 
Dec 27 1956 


Filed Mar 30 1957 Holding Probate Court 


ANSWER TO PETITION FOR CAVEAT — 


Answering the Caveat herein filed by Patricia Brooks, Caveator, 
Mary J. Maholm, individually and as ancillary administrator of the 
above-named decedent, says: : 

1. & 2. Paragraphs 1 and 2 are admitted. 

3. Paragraph 3 is denied and caveatees say that the admission 
to probate of the will of the above-named decedent would not injuriously 


affect caveator, except in that it would deny to her any portion of the 
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estate of decedent - his last Will and Testament failing to make her a 
beneficiary thereunder. 

First. Further answering said paragraph 3, subparagraph 
First, caveatees, officially and personally, say that said paper-writing 
dated March 29, 1955 was and is the last Will and Testament of said 
decedent. 

Second. Caveatees say further answering paragraph 3, sub- 


paragraph Second, that the attesting witnesses did sign their names as 


witnesses to said will at the request and in the presence of said decedent. 


Third. Answering sub-paragraph Third of paragraph 3, 
caveatees say that the allegations in said sub-paragraph are untrue 
and that at the time of the making and subscribing, or of the acknowl- 
edging by said decedent of the said paper writing, he was of sound mind 
and memory and in every respect capable of making a will. 
33 Fourth. Answering sub-paragraph Fourth of paragraph 3, 
caveatees say that said paper writing therein described was not obtained 
and the execution thereof procured from the said decedent by fraud and 
deceit exercised upon him by one Margaret L. Maholm and T. Ernest 
Maholm, or by any other person or persons, and caveatees further say 
that said will was the voluntary act of said decedent when he was exer- 
cising his full mental capacity as testator. | 

Fifth. Answering said sub-paragraph Fifth of paragraph 3, | 


caveatees Say that the allegations of said sub-paragraph are entirely 








eS) A a. Tee 
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untrue and that the execution of said last Will and Testament of dece- 
‘ dent was not procured from the said Walter G. Maholm by undue influ- 
ence, duress and coercion exercised upon him by Margaret L. Maholm 
or T. Ernest Maholm, or by any other person. : 

4. Paragraph 4 does not require specific answer, and caveatees 
Say that the estate of said decedent was bequeathed to her by said last 
Will and Testament; that originally in Indianapolis, Indihna, Margaret 
L. Maholm was named executrix in said last Will and Testament and 
was duly appointed as said executrix, and that caveatee Mary J. Maholm 
was subsequently appointed in this court ancillary administrator, without 
objection, and was duly qualified as such by giving adequate bond and 
thereupon assumed the duties of ancillary adminietratort that subse- 
quently it appeared probable that the decedent's domicile was in the 
District of Columbia, whereupon the Courts of Indianapdlis struck out 
the appointment of Margaret L. Maholm, as executrix in said jurisdic- 
tion, on the ground that said decedent had residence in the District of 
Columbia, copy of said Order of the Court being hereto attached, and 
that since said date caveatee Mary J. Mahoim has served officially as 
ancillary administrator under bond and has conserved the estate of 
decedent under the supervision of this Court. Caveatees represent 


34 ~~+that there is no need for a Collector in this case; that the rights of all 


parties in said estate are fully protected by her existing bond as ancillary 
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administrator, and that all of said estate under said will belongs to 
her and should the same not be sustained the statutory portion thereof 
will belong to her and she will have prior right to administer thereon. 

WHEREFORE, the premises considered, caveatees pray: 

(1) That said last Will and Testament now submitted for pro- 
bate may be duly probated as the last Will and Testament of said 
decedent. 

(2) That caveatee Mary J. Maholm be appointed administrator, 
c.t.a. to finally settle and administer said estate. 

(3) Said caveatees will cooperate in having the issues framed 
for trial in this court, although caveatees insist earnestly that there 
exists no ground for such caveat, or for the expense of litigating the 
question of the validity of the will herein offered for probate. 

(4) That the petition for a Collector be rejected on the grounds 
above stated. 

(5) And for such other and further relief as to the Court may 
seem meet and proper. 

/s/ Mary J. Maholm 
/s/ Robert H. McNeill 


Attorney for Ancillary 
Administrator and Caveatees 


35 Jurat 
March 29 1957 


* * * * 
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STATE OF INDIANA y IN THE PROBATE COURT OF MARION COUNTY 
SS: 
COUNTY OF MARION ) CAUSE NO. 169--62627 | 


IN THE MATTER OF THE ESTATE OF ! 
WALTER G. MAHOLM, Deceased. | 


ORDER ON PETITION OF EXECUTRIX TO BE REMOVED AND 
REVOKE LETTERS OF ADMINISTRATION ee eee ISSUED 


Comes now Margaret L. Maholm, by her counsel, r. Ernest Maholm, 
and asks that her petition to be removed as Executrix of the Estate of Walter 
G. Maholm, Deceased, because of and by reason of the Letters of Admini- 
stration having been improvidently issued, and by showing thereof that no 
real or personal property of the deceased are in Marion County, Indiana, but 
that said estate consists of only personal property, situated and located in 
the City of Washington, in the District of Columbia, and that Mary J. Maholm, 
wife of the deceased has been named Ancillary Administratrix of the estate 
of the deceased, and no Domiciliary Administratrix is needed in this County, 
and praying therein to be removed as Executrix of the Last Will and Testa- 
ment, of Walter G. Maholm, and to revoke the Letters of Administration 
heretofore issued as having been improvidently issued. (here insert). 


And the Court having examined said Petition AND BEING DULY ad- 
vised, finds that said Letters of Administration, should be revoked as im- 
providently issued. | 


It is therefore considered and adjudged by the court that the Letters 
of Administration granted petitioner herein upon said Estate, were improvi- 
dently issued, and that Margaret L. Maholm is now removed as Executrix 
of the Last Will and Testament of Walter G. Maholm, Deceased, and that 
the Letters of Administration, heretofore issued by this Court, is and are 
hereby Revoked as having been improvidently issued, and that she be hereby 
released and discharged from any liability as such Executrix, as well as her 
Surety the Capital Indemnity Company of Indianapolis, Indiana. 


ALL OF WHICH IS DULY ORDERED THIS 21st day of JUNE A.D. 1956. 
(sgd) DAN J. WHITE 
JUDGE PROBATE COURT OF MARION COUNTY, 
INDIANA : 
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37 Filed Nov 25 1957 Holding Probate Court 


ORDER DENYING PROBATE 


It appearing to the Court that the issues framed in the above- 
entitled cause were duly submitted to the jury for determination and 
that said jury answered the first issue, to wit: 'Was the said paper 
writing bearing date the 29th day of March, 1955, the Last Will and 
Testament of said deceased?" in the negative; 

That the jury answered the second issue, to wit: 'Did the 
attesting witnesses to said alleged will, or any of them, sign his or 
- her name as a witness to the said alleged will at the request of and in 
the presence of the said Walter G. Maholm?"’ in the negative; 

It is, by the Court, this 25th day of November, 1957, 

ADJUDGED, ORDERED AND DECREED that the prayers of 
the petition of Mary J. Maholm for probate and record of the paper 
writing filed in this cause purporting to be the last will and testament 
of the said Walter G. Maholm, deceased, be and is hereby denied; that 
the paper writing dated March 29th, 1955, purporting to be the last 
will and testament of the said Walter G. Maholm, deceased be and the 


same is hereby denied probate and record as such will and testament 


of said Walter G. Maholm, deceased; and it is further 
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ADJUDGED, ORDERED AND DECREED that the said Walter G. 


Maholm, deceased, died intestate. 


/s/ Charles F. McLaughlin 
Judge | 


Seen: 


/s/ R. H. McNeill 
Attorney for Caveatee 


| 
Filed Nov 26 1957 Holding Probate Court 
PETITION FOR LETTERS OF ADMINISTRATION 


The petition of Patricia Gené Brooks respectfully represents to 
this Honorable Court: 

1. Your petitioner is an adult citizen of the United States, a 
resident of Arlington County, Virginia, and files this petition as the 
daughter and only child of Walter G. Maholm, the above-named decedent. 

2. That the said Walter G. Maholm was a citizen of the United 
States and a resident of the District of Columbia; that Heldeparted this 


life on the 9th day of May, 1956 at Garfield Hospital, Washington, Dis- 





trict of Columbia. 


1 
| 


3. Said decedent left surviving him your petitioner, Patricia 


Brooks, an adult and his only child, and his only other heir at law and 
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next of kin, an adult, Mary J. Maholm, widow, whose address is 
5438 4th Street, N. W., Washington, District of Columbia. 

4. As more fully appears of record, the widow, Mary J. Maholm, 
on, to wit, the 26th day of November, 1956, petitioned for record and 
probate a paper writing bearing date the 29th day of March, 1955, as * 
the Last Will and Testament of the above decedent, leaving decedent's 
entire estate to the said Mary J. Maholm, to which petition your peti- 
tioner filed a caveat; upon issues framed, the Jury determined that the 
said paper writing was not signed by the decedent nor acknowledged by 
him as required by law, and this Court, by its order dated the 25th day 
of November, 1957, has denied that paper writing to probate and de- 4 
termined that the decedent died intestate. 
39 5. That your petitioner has made a diligent search and inquiry i 
for a will of said decedent and has neither found one or obtained any 
information that there was one, and verily believes that the decedent 
died intestate. 

6. That the decedent left no real estate nor any interest in any 
real estate in the District of Columbia or elsewhere, so far as your 
petitioner has been able to determine. 

7. Your petitioner has no personal knowledge as to the personal : 


property left by decedent, but adopts, for the purposes of this petition, 


allegations of the prior petition that the personal property left by decedent 
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i 
consisted of: U.S. Series "E" Savings Bonds, approximately $4, 000. 00; 
cash in safe deposit box, $1,602.00; and 1950 V-8 Ford automobile 
valued at $235.00, totaling $5,837.00. If your petitioner is appointed 
Administratrix, she will immediately conduct a personal investigation 


to determine for herself the personal property left by the decedent and 


its value, and report to the Court. | 

8. Your petitioner is without personal knowledge of the debts of 
the decedent, but adopts the allegations of the prior petition that the 
debts consisted of: Funeral and hospital bills, $1, 066. 91; $100. 67 due 
Hill & Sanders, Inc. for automobile repairs; $125. 02 due Brinsons' 
Furniture and Decorating Company for furniture; and Mary J. Maholm, 


$30.60 for ambulance and minister; totaling $1, 322. 60. ! 


9. That petitioner is advised that under all of the circumstances, 


as the decedent's only child, she is entitled to apply for Letter of Ad- 


ministration issue to herself. | 


WHEREFORE, the premises considered, the petitioner prays: 
1. That citation may issue against the above-named heir at 
law and next of kin, Mary J. Maholm; 


2. That Letters of Administration be granted to your petitioner; 


3. That your petitioner be permitted to qualify by giving a 


r 
' 


nominal undertaking; and 
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4. That the Court grant petitioner such other and further 


relief as to the Court may seem just and proper. 


/s/ Patricia Gene Brooks 


Petitioner 
Burton, Heffelfinger, McCarthy & Kendrick 
/s/ Ward B. McCarthy /s/ George C. Vournas 

Attorneys for Petitioner - Attorney for Petitioner 
Jurat 
Nov 26 1957 
* * * 54 

41 Filed Dec 6 1957 Holding Probate Court 


CROSS-PETITION FOR LETTERS OF ADMINISTRATION 

The petition of Mary J. Maholm respectfully represents to 
this Honorable Court: 

1. That your petitioner is an adult citizen of the United States 
and a resident of the District of Columbia and files this petition as the 
widow of Walter G. Maholm, the above-named decedent. 

2. That said Walter G. Maholm was a citizen of the United 
States and a resident of the District of Columbia and departed this 
life on the 9th day of May, 1956, in said District. 


3. Petitioner's deceased husband executed a Last Will and 


Testament bearing date of the 29th day of March, 1955, which was 
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duly filed in this Court. A caveat to the will was filed by Patricia 
Brooks, daughter of decedent by a former marriage, and said caveat 
came on for trial before His Honor, Judge McLaughlin, and a jury 

upon Issues #1 and #2 duly filed in this Court, anda jury verdict was 
rendered answering said issues as to due execution and due witnessing 
of said Will in favor of the caveator and against the validity of said 

Will and on November 25, 1957, His Honor, Judge McLaughlin, entered 
an Order bearing said date denying probate of said will, copy of said 
Order being hereto attached. 

4. Your petitioner respectfully refers to the said Will of her 
deceased husband, said Walter G. Maholm, on file in this Court, and 
shows to the Court that she had no knowledge of the execution or exist- 
ence of said will until after her husband's death, nor did she know the 
contents thereof until after her said husband's death, nor did she partici- 
pate in any way in the procurement of said Will, nor aid she do or say 
anything at any time with respect to the terms and conditions of said 
Will, whereby she became the beneficiary thereunder. 

9. Petitioner further shows to the Court that she was married 
to said decedent on the 30th day of December, 1954, and during the 
period of her said marriage she was at all times a true and lawful wife 
to said decedent, rendering him all possible kindness and service with- 


in her power. 
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6. That the decedent left him surviving your petitioner Mary J. 


Maholm, an adult, his widow, and Patricia Brooks, his only child by a 
prior marriage, and that your petitioner and said Patricia Brooks are 
his only heirs at law and next of kin, said Patricia Brooks residing at 
928 20th Street, South, Arlington, Virginia. 

7. That decedent left no real estate or interest in real estate 
in the District of Columbia or elsewhere. That said decedent left 
personal property located in the District of Columbia, set out in 
petitioner's petition for ancillary administration herein, which is 
respectfully referred to. 

8. Your petitioner further shows that originally the Last Will 
and Testament of said decedent was filed for probate by the Executrix 
named therein, Margaret Maholm, in the City of Indianapolis, State 
of Indiana, and said Margaret Maholm was appointed by said Court as 
executrix under said Will; that subsequently your petitioner filed a 
petition for appointment as ancillary administratrix in the District of 
Columbia, the assets of said decedent being located in this District, 
and was appcinted as such ancillary administratrix and gave bond, 
as is fully disclosed by her petition for said appointment in this 
cause, which said appointment and bond, as petitioner understands, 
is still outstanding, but subject to such action as the Court may de- 


termine upon, and petitioner says that the assets described in her 
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said petition were taken possession of by petitioner under her said 
appointment and bond and remain in her hands, except for the payment 
of certain bills owing by decedent, and certain expenses incurred in the 
defense of his said Last Will and Testament, all of which petitioner 
realizes is subject to the sound discretion of this Court. 

9. Petitioner further shows that the assets of said estate at the 
time of decedent's death were the following: | 


(a) 41 - $100 Series E bonds ! 
cash value date of death $3, 607. 30 


(b) Cash - safe deposit box 1, 602. 00 
| 


(c) Ford - 1950 V8 - appraised | 
by book value at Probate | 
Court. 235. 00 


Total. . $5, 444.30 


and the debts consisting of the following at the date of his death: 
Dr. Millard F. Oltman 36. 00 
Dr. John F. Finnegan 35. 00 
Garfield Memorial Hospital 23.75 
Caruso, Florist - funeral spray 25. 50 
Hill & Sanders, repair bill 100. 67 
Funeral expense 1, 066. 91 
| 
Total. . $1, 287. 83 
that since the date of decedent's death and because of the caveat to his 
Will which had to be defended, expenses have been incurred for which 
| 
said estate is legally liable for counsel fees, court costs, witness' 


fees, expert witness fees, etc. , which aggregate approximately 


$1,926.43. Petitioner further says that when the caveat to said Will 
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a 


was filed she was required to engage counsel and expert handwriting . 


witness in order to meet the attack on said Will and was also required 





to procure the attendance of witnesses who gave evidence as to the due 


execution of said Will and was required to engage services of counsel, 


<4 





Robert I. Marsh of Indianapolis, Indiana, Robert H. McNeill of Wash- 
ington, D.C. , who advised petitioner that they should reasonably be 
paid fees aggregating $1,000, much of which they have been required 
to expend for travel expenses, clerical services, etc., which sums 
for fees and expenses, petitioner knows is subject to the sound dis- 
cretion of the Court, and the Court was also advised that said counsel 
had previously represented her in her appointment as ancillary ad- 
ministratrix and had procured the transmittal of the original Will and 
other documents from Indianapolis to Washington, as such counsel, and 
also had filed petitioner for probate thereof on her behalf. 
10. Petitioner is entitled to and hereby claims, as widow's 
allowance, the sum of $500.00, as fixed by statutes governing the same. 
11. Petitioner respectfully represents that she is entitled as 
matter of law and of right, and in accordance with precedent, to priority 
of appointment as administratrix of her deceased husband, and she 
stands ready to give approved bond as such when so appointed. 
WHEREFORE, the premises considered, the petitioner prays: 


(1) That letters of administration be granted to this petitioner, 


and that she be permitted to qualify by giving an undertaking in such 
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sum as to the Court may seem just and proper, conditioned for the 
faithful performance of her trust. 

(2) That upon her appointment as administratrix, or in the 
Court's discretion, that the previous Order of this Court appointing 
your petitioner ancillary administratrix be cancelled and vacated, the 
administration of decedent's estate in Indiana having been terminated 
by cancellation and vacation of Order by said Court admitting de- 
cedent's Will to probate in that jurisdiction. 

(3) That notice be given to said Patricia Brooks of the pendency 
of this petition. | 

(4) That petitioner be accorded the $500. 00 due her as allowed 
by law. | 
45 (5) That the petition of Patricia Brooks, daughter of decedent, 
for letters of administration be dismissed. | 

(6) That the Court grant petitioner such other and further re- 


| 
lief as to the Court may seem just and proper. | 


/s/ Mary J. Maholm 
Petitioner. 


/s/ R. H. McNeill 
Attorney for Petitioner. 


Jurat 
Dec 5 1957 


* * * * 
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46 Filed Dec 31 1957 Holding Probate Court 


ANSWER TO CROSS-PETITION FOR LETTERS | 
OF ADMINISTRATION. 


The answer of Patricia G. Brooks in opposition to the cross- 
petition for Letters of Administration filed by Mary J. Maholm 
respectfully shows: 7 
1. That the said Mary J. Maholm knew or should have known 
that the signature to the alleged Will of the deceased dated March 29th, 
1955 which she offered for probate was, as found by the jury, a forgery. 
2. The claim of Mary J. Maholm in Paragraph 9 of her pe- | 
tition against the Estate in the sum of $1, 926. 43 as expenses for de- 
fending against the caveat, an act intended to promote her personal 
interest as against the interest of the Estate as a whole, should be 
sufficient for the Court to exercise its discretion under Sec. 20-204 
of the Code to deny her petition. t 
3. The defense of the caveat was not to the benefit of the 
Estate, but for the sole benefit of Mary J. Maholm, and the costs in- 
curred by Mary J. Maholm should be borne by her alone. 


4. Patricia G. Brooks respectfully urges the Court that in- 


asmuch as she, as the daughter of the decedent, is one of the persons 
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entitled to administration under Code Sec. 20-204, that her petition 


for appointment be approved and that of Mary J. Maholm be denied. 


i 
/s/ Patricia G. Brooks 


Burton, Heffelfinger, McCarthy & Kendrick 


/s/ Ward B. McCarthy /s/ George C. Vournas 
Attorneys for Petitioner Attorney for Petitioner 


Jurat ; 
Dec 30 1957 | 


* * * * 
Filed Jan 28 1958 Holding Probate Court 


REPLY TO ANSWER TO CROSS-PETITION 
FOR LETTERS OF ADMINISTRATION _ 


Mary J. Maholm, petitioner for Letters of Administration as 
the widow of Walter G. Maholm, deceased, replying to the Answer to 
Cross-Petition for letters of administration served on her counsel and 
exhibited to her, says: | 

1. That the Will in question was executed and deposited with 
an old friend, relative and attorney of decedent, T. Ernest Maholm of 


i 
Indianapolis, Indiana, and held by him until after the death of the de- 


| 
cedent, and this affiant did not know of its existence until after the 
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death of the decedent when Mrs. Margaret Maholm, wife of T. Ernest 
Maholm, notified her of its existence, and that she then knew of it and 
its contents for the first time; that it follows that she had nothing to do 
with the execution of said Will and that the implication in the above- 
described Answer reflecting upon her as though she did have such 
knowledge is grossly unjust, and without even the shadow of fact upon 
which to base it, all of which was well known to Patricia G. Brooks who 
filed said Answer at the time same was prepared and filed. This 
affiant further says that in her sincere judgment said Will was executed 
by her deceased husband and signed by him in the presence of the two 
subscribing witnesses, who so testified, and was nota forgery. She 
further states that neither of the subscribing witnesses received any 
benefit from the terms of said Will, as an examination of the same will 
disclose. 

2. Answering paragraph 2 of said Answer to Cross-Petition 
for Letters of Administration, this affiant says that the items for 
expenses for defending against the caveat to decedent's will filed by 
said Patricia G. Brooks were incurred in good faith and are subject 
to the sound discretion of this Court, and were incurred strictly in 
accordance with petitioner's understanding of her duty and are believed 
to be reasonable and just since the duty was upon her to bring before 


the Court in good faith all the essential facts with respect to said Will 
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and its execution and she earnestly believes the testimony of the 
subscribing witnesses and of Miss Rose Baxter should have resulted 


in the approval of said Will as the last Will and Testament of Walter 


i 
G. Maholm. She further states that their testimony was strongly sup- 


ported by the expert evidence of Charles A. Appel, Jr., who testified, 


like the subscribing witnesses, that the signature to said Last Will 


| 
and Testament was the signature of the decedent, hence: it was the 


| 
| 


clear duty of affiant in view of such unanimous testimony, contradicted 
only by the opinion evidence of the handwriting expert Gulickson, to 
have the matter submitted to the jury. Affiant believes so strongly 
| 

that the verdict of the jury was wrong that she caused to be prepared 
and submitted to His Honor, Judge McLaughlin, a Petition for setting 
the verdict aside on the various grounds set forth in said petition duly 
filed, but said Judge denied her Motion and the case is now before 
this Court on the facts with respect to the administration of said estate. 

3. In view of all the facts above set out, which cannot be 


questioned or contradicted, Mary J. Maholm, widow of the above- 


named decedent, earnestly urges that she is entitled to administer upon 


her husband's small estate and that the cost of defending his Will should 


not be thrown upon her but upon the estate. | 
/s/ Mary J. Maholm 
Ancillary Administratrix 
/s/ R. H. McNeill | 
Attorney for Mary J. Maholm 
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Jurat 
Jan 27 1958 


Pursuant to the judgment filed in this Court July 7, 1958, in 
the above-entitled cause remanded for further proceedings not in- 


consistent with the opinion of the United States Court of Appeals and 


after hearing and argument, it is by the Court this 24th day of July, 


1958, 

ADJUDGED, ORDERED, and DECREED That Mary J. Maholm 
be and she is hereby appointed Administratrix of the Estate of Walter 
G. Maholm, deceased, and that letters of administration on said estate 
issue to her upon her filing an undertaking, with security approved by 
the Court, in the sum of Six Thousand Dollars ($6, 000.00), conditioned 


for the faithful performance of the trust in her reposed. 
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a 52 Filed Aug 20 1958 Holding Probate Court 


NOTICE OF APPEAL 


Notice is hereby given this 20th day of August, 1958, that 
‘es Patricia G. Brooks hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
| 


entered on the 24th day of July, 1958 in favor of Mary J: Maholm, 


Administratrix against said Patricia G. Brooks 


/s/ George C. Vournas 


/s/ Ward B. McCarthy 
Attorney for | 


Patricia G. Brooks 
Copy for: | 


Robert H. McNeill, Esq. 7 
Attorney for Mary J. Maholm | 


* * * * 
53 Filed Sep 19 1958 Holding Probate Court | 
ORDER 


Upon consideration of the oral motion on behalf of Patricia G. 
Brooks for an extension of time within which to docket her appeal in 
the United States Court of Appeals for the District of Columbia Circuit, 


it is by the Court this 19th day of September 1958 
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ORDERED that the time within which to docket the appeal 


herein is contined to and including October 17, 1958 


/s/ ¥. Dickinson Letts 


JUDGE 
No Objection 
/s/ Robert H. McNeill 
Attorney for Mary J. Maholm 
* * * * \ 
54 Filed Sep 19 1958 Holding Probate Court 


DESIGNATION OF RECORD ON APPEAL 


1. Petition for Ancillary Letters of Administration C. T. A. 
filed May 17th, 1956. 


2. Petition for Letters of Administration C. T. A. filed Novem- 
ber 26th, 1956. 


3. Petition for Caveat filed December 28th, 1956. 

4. Answer to Petition for Caveat filed March 30th, 1957. 
5. Plaintiff's (Caveator's) Exhibits #11 and #12. 

6. Testimony of Mary J. Maholm October 16th, 1957. 

7. Order denying probate, November 25th, 1957. 


8. Petition for Letters of Administration filed by Patricia G. 
Brooks, November 26th, 1957. 


9. Cross-petition for Letters of Administration filed by 
Mary J. Maholm, December 6th, 1957. 
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10. Answer to Cross-petition for Letters of Administration, 
filed December 31st, 1957. 


| 11. Reply to answer to Cross-petition for Letters of Adminis- 
‘_ tration, filed January 28th, 1958. | 


12. Proceedings before Judge Keech, July 23rd, 1958. 
13. Order, July 24th, 1958. | 


14. This designation of Record. 


/s/ Ward B. McCarthy 


/s/ George C. Vournas 
Attorneys for Patricia G. Brooks 
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No. 14,707 


APPELLANT'S STATEMENT OF 
QUESTIONS PRESENTED 


Did the Probate Branch of the District Court abuse the 
discretion vested in it by 20-204 of D. C. Code (1951) in 
appointing the appellee administratrix, the appellee being 


both the proponent of a forged will and an adverse claimant 
against the estate? 





INDEX 
Page 
‘JURISDICTIONAL STATEMENT ______ 
STATEMENT OF CASE —____—_____—_ 
STATEMENT OF POINTS_———______-_____— 
SUMMARY OF ARGUMENT._______ See 


Ba 
Judicial Discretion: 

(a) The record as a whole; SS 

(b) Daughter’s conduct above reproach;—____ 

(c) The conflict of interest poll fa saren area 


- CONCLUSION = 
CITATIONS 


Cases: 
_ Brooks v. DeLacy, —— U.S.App.D.C. ——, June 19, 
| 1958, No. 14,405, 147 F2nd, 226____________ 
- Burns v. U. S., 187 U.S. 216, 222; 77 L.Ed. 266, 270 
| Kenglee v. Randall, 22 App.D.C. 423____________ 
- Telghman v. France, 99 Md. 611, 59 A. 277________ 
Berry’s Estate, 154 Iowa 301, 123 N.W. 867_________— 
Burgin’s Estate, 191 Iowa 898, 183 N.W. 803 
Doty’s Estate, 231 Mich. 115, 203 N.W. 875_______— 
- St. James, etc. v. McDonald, 76 Neb. 625, 107 N.W. 
| 979, 110 N.W. 626_______________-_- 
| Fox v. Martin, 108 Wis. 99, 84 N.W. 23____________. 
' In re: Rollins Estate, 189 Cal. 392, 208 P. 280_______ 


STATUTES 
Sec. 20-204, District of Columbia Code, 1951 ed._—___. 


TEXTS 


 1ALR. 1245 ‘Selection of Administrator from among 
members of class equally entitled’’?__________ 











In THE 


UNITED STATES COURT OF APPEALS 


For roe Disraict or CoLumsBi1a Cracurr 
No. 14,707 


Parricia G. Brooks, 
Appellant, 


Vv. 


Mary J. Mano, 
Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the United States 
District Court for the District of Columbia, holding a 
| Probate Court, dated July 24th, 1958, denying Appellant’s 
petition and granting Letters of Administration to Appel- 
lee. 

Notice of appeal from that Order was filed on August 
’ 20th, 1958. Jurisdiction of this Court is founded on Sec. 
1291 of Title 28 of the United States Code and Sec. 504 of 
Title 11, District of Columbia Code (1951). Act of March 
- 8rd, 1901, 31 Stat. 1208, Ch. 854, Sec. 119 as amended by 
f Act of June 30th, 1902, 32 Stat. 525, Ch. 1329. 
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STATEMENT OF CASE 


Walter G. Maholm, a long time resident of the District 
of Columbia, died in this city on May 9th, 1996, leaving 
surviving him as his only next of kin Patricia G. Brooks, 
an adult daughter by a prior marriage, appellant, and his 
second wife, Mary J. Maholm, Appellee. 

A paper writing purporting to be the last will and testa- 
ment of Walter G. Maholm, dated March 29th, 1955, devis- 
ing the entire estate to the appellee, was offered for probate 
and record in the Probate Court of Marion County, Indiana 
by Margaret L. Maholm and T. Ernest Maholm, who claimed 
to be the attesting witnesses, and that Court on May 15th, 
1956, without notice to the daughter, granted letters to 
Margaret L. Maholm, the Executrix nominated in the al- | 
leged will (App. 16). 4 

On May 17th, 1956 the Executrix appointed by the Indiana 
Court petitioned the United States District Court for the 
District of Columbia for ancillary letters c.t.a., renounced 
as to herself and nominated the widow for appointment 
in her stead. The widow, Mary J. Maholm, endorsed her 
consent to such appointment on the petition, and letters of 
administration ¢.t.a. were issued to her on May 25th, 
1956. 

On June 21st, 1956 the Probate Court, Marion County, 
Indiana, upon petition of Margaret L. Maholm, revoked 
the letters granted to her on May 10th, 1956 as having 
been improvidently granted (App. 29). 

On November 26th, 1956 the widow, Mary J. Maholm, 
sole beneficiary under the alleged will, informed the Court 
below of the action of the Indiana Court of June 21st, 1956 
and petitioned for the probate of the same paper writing, j 
alleging it to be the last will and testament of the deceased | 
(App. 18). 

Upon being cited, the daughter filed a caveat (App. 23). 

At the trial two issues were submitted to the jury: (1) 
Was the said paper writing bearing date of the 29th day 
of March, 1955 the last will and testament of said deceased? ; 
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‘and (2) Did the attesting witnesses to the alleged will, 
‘or any of them, sign his or her name as a witness to the 
-gaid alleged will at the request of and in the presence of 
the said Walter G. Maholm (App. 30)? 
The jury found in the negative on both counts (App. 30). 
On November 26th, 1957 the daughter petitioned for 
letters of administration (App. 31). 
On December 6th, 1957 the widow cross-petitioned for 


? letters of administration and asserted a claim against the 
A) estate for expenditures incurred in defense of the caveat 


k proceedings in the amount of $1,926.43 (App. 34). (Gross 
‘estate involved, as per accounting filed by appellee, 
$5,444.30.) 
| On December 31st, 1957 the daughter objected to the 
| widow’s cross-petition on the ground that (a) the widow 
| was guilty of attempted fraud upon the court by submit- 
_ ting for probate a will she knew or should have known was 
a forgery, and (b) that her attempt to charge the estate 
- for her expenses in the caveat proceedings created a con- 
i flict of interest between her and the estate (App. 40). 
+ On January 28th, 1958 the widow filed her reply to the 
- daughter’s objections, attacking the verdict of the jury, 
| stating ‘in her sincere judgment said will was executed 
by her deceased husband and signed by him in the presence 
of two subscribing witnesses, who so testified’’, and argued 
that her claim for expenses in defending the will was 

justified (App. 41). 
| Argument on the above petitions, objections and answers 
were had before the Honorable Judge Keech, who, on Janu- 
ary 28th, 1958 appointed William C. DeLacy, Esq., a mem- 
| ber of the Bar, as administrator, on the ground ‘‘that the 
best interests of the estate require that a disinterested 
party be appointed to administer it because of the conflict 
between the two petitioners”’. 

The daughter appealed, and this Court reversed the 
lower court and remanded the case for further proceedings 
(Brooks v. DeLacy, —— U.S.App.D.C. ——, June 19th, 
1958, No. 14,405, 147 F.2nd 226). 
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On the 19th day of May, 1958 the widow, as ancillary 
administratrix, filed with the Register of Wills an account 
listing all assets and disbursements from June 4th, 1956 
through the trial of the caveat in October of 1957, one of 4, 
which was ‘‘John Cullen, Atty., for Wilmer Souder, exp. 
advisory. consultation, expert (Vou. 17) —$100.00’’. (App. 
10). 

Proceedings upon the remand were held before Judge 
Keech on July 23rd, 1958, who, on July 24th, 1958, appoint- 
ed the widow as administratrix, from which order the * 
daughter appealed (App. 44-49). 


STATEMENT OF POINTS 


The United States District Court for the District of 
Columbia, holding a Probate Court, abused the discretion * 
vested in it by Section 20-204 of the District Code (1951) 
by appointing as administratrix of the estate the widow, 
the proponent of a forged will and a person who is assert- 


ing adverse claims against the estate. 


SUMMARY OF ARGUMENT 


The United States District Court for the District of 
Columbia, holding a Probate Court, abused its discretion 
by appointing as administratrix of the estate the widow, 
who sought to probate a forged will and who has asserted 
adverse claims against the estate, instead of one of the 
same class under Sec. 20-204 of the Code, namely, the 
daughter, whose qualifications have gone unchallenged. 


ARGUMENT 


The question presented for determination is: Was the 
appointment of appellee a proper exercise of judicial dis- 
cretion after remand of the case: (a) in view of the record 
as a whole (App. 7-10); and (b) in view of the conflict of 
interest created by appellee through her claim against the 
estate for expenses incurred in defending the caveat of a 
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/ forged will, wherein she was named sole beneficiary (App. 
s 12). 


Judicial Discretion. 


s* (a) The record as a whole. 
Discretion is defined by Webster’s International Diction- 
ary, Second Edition, with regard to its legal meaning as 
h follows: 


‘The latitude of decision within which a court or 
judge decides questions arising in a particular case 
according to the circumstances and according to the 
judgment of the court or judge not expressly controlled 
by fixed rules of law as in suspension of a sentence or 
the amount of a fine.”’ 


The Supreme Court in Burns v. U. S., 287 U.S. 216, 222; 
77 L.Ed. 266, 270, defined the test of Judicial Discretion by 
stating: 


‘< .. The question is simply whether there has been 
an abuse of discretion and is to be determined in accord- 
ance with familiar principles governing the exercise of 
judicial discretion; that exercise implies conscientious 
judgment, not arbitrary action ... It takes account of 
the law and the particular circumstances of the case 
and ‘is directed by the reason and conscience of the 
judge to a just result...’ ”’ 


Both the widow and daughter stand on equal footing 
under the statute: 


Sec. 20-204. Persons entitled to Administer—Surviving 
spouse or children. 


‘<Tf the intestate leave a widow or surviving husband 
and a child or children, administration, subject to the 
discretion of the court shall be granted either to the 
widow or surviving husband or to the child or one or 
more of the children qualified to act as administrator, 
and further subject to the discretion of the court as 
follows ...’’ 


We shall set forth the salient facts affecting both widow 
| and daughter as reflected by the record, side by side: 





Widow—Appellee: Partici- 
pant in ancillary proceedings 
in the District of Columbia 
involving a forged will pre- 
sented for probate in a court 
of law in a state she knew 
her husband was not a resi- 
dent of, and upon failure 
to accomplish the objective 
through the circuitous route, 
the filing of a petition for 
probate of a will she knew 
or should have known was a 
forgery, and upon its rejec- 
tion by a jury as a fraud, her 
assertion of a claim against 


Daughter—Appellant: Not a 
word in the entire record 
challenging her fitness, char- 
acter or qualifications to hon- 
orably discharge the fiduci- 
ary duties of administering 
her father’s estate. Through 
her caveat aided the court in 
thwarting the intended fraud 
upon it, and thereby effec- 
tively aided it in perform- 
ing its constitutional duties 
of administering justice. 


Share in net estate: 
thirds. 


Two- 


the estate for expenses in- 
curred in her attempt to per- 
petrate fraud upon the court. 


Share in net estate: One- 
third. 


(b) Daughter’s conduct above reproach. 


Four times during the hearing on July 23rd, 1958 the 
Court below expressed the opinion that neither the daughter 
nor the widow should be appointed (App. 7, 8, 9, 14), 
but there is nothing in the record to support that view as 
far as the daughter is concerned. 

Can it be assumed that the daughter, by exercising her 
legal right to file a caveat, or by objecting to the widow’s 
attempt to charge her costs in the caveat proceedings to 
the estate, disqualified herself from serving as adminis- 
tratrix? 

The daughter’s fitness to serve has gone unchallenged, 
eross-petition (App. 41), reply (App. 41), hearing before 
Judge Keech on June 28th, 1958 (see pp. 11-21 Joint App. 
Brooks v. DeLacy, supra) or hearing on July 28rd, 1958 
(App. pp. 6-15). 

The facts, as reflected by the record, point to the in- 
escapable conclusion that either the Court below did not 
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CONCLUSION 


It is respectfully submitted that no further documenta- 
tion is necessary to establish the fact that the court below 
committed an abuse of judicial discretion. Any other 
construction would entail the rewarding of the wrongdoer 
and penalization of the innocent—hardly a proper func- 
tion of a court of law in a civilized society. 


Warp B. McCarray, 

Grorce C. VouRNAS, 
Investment Building, 
Washington 5, D. C. 

Attorneys for Appellant. 
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QUESTIONS PRESENTED 


In a/cuse where appellant was in legal custody awaiting 
trial on another charge at the time he was brought before the 
United ' States Commissioner on charges of robbery; where 
after his appearance before the commissioner on the robbery 
charges, appellant had the complainants summoned to his 
presence and admitted his guilt of the robberies; and where 
the record discloses that counsel appointed to defend appellant 
expended considerable time, effort and personal expense to 
the defense and ably represented appellant at the trial; in the 
opinion of appellee the following questions are presented: 

1. Was the testimony concerning appellant’s admissions 
properly received into evidence? 

2. Does the record support appellant’s allegation of ineffec- 
tive assistance of counsel? 


qt) 








Counterstatement of the Case 
Statute Involved 


TABLE OF CASES 


Brink v. United States, 202 F. 2d 4 (10th Cir. 1953), cert. denied, 346 
U.S. 918 


(iI) 








Guited States Court of Appeals 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 14,711 


James W. Rogers, APPELLANT, 
v. 


Unitep States or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
On July 1, 1957, appellant alone was charged in a two- 


count indictment with violation of 22 D. C. Code § 2901 
(robbery) (J. A. 4, 5.) The two robberies were alleged to 
have occurred on May 15, 1957 (J. A. 4,5.) Appellant was 
convicted by a jury on January 21, 1958 (J. A. 66), and sub- 
sequently was sentenced to consecutive terms of from three 
to nine years imprisonment (J. A. 67). 

Appellant was arrested on June 1, 1957, on a charge of 
carrying a gun. He was immediately arraigned, on the same 
day, before a judge of the Municipal Court for the District 
of Columbia, Criminal Division. Counsel was appointed, 
bond was set at five hundred dollars and the case was con- 
tinued for trial to June 14, 1957.* On June 6, 1957, while 


* Appellant subsequently pleaded guilty to the charge of carrying a 
‘concealed weapon and was sentenced to 180 days imprisonment. This, 
and the other facts set forth heretofore in this paragraph, are supported 
by the supplemental record filed December 2, 1958. The pages of this 
and another supplemental record (see fn. 2 and 3) are not numbered in 
any way for reference purposes. 


(1) 
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still in legal custody awaiting trial in the Municipal Court 
on the weapons charge, appellant was brought before the 
United States Commissioner on the two robbery charges in- 
- volved in this appeal. j 
rights (“Record of Proceedin 
J. S. Commissioner, filed June 7, 195 
filed October 8, 1958). Thereafter counsel was appointed by 
the District Court (J. A. 5). When appellant later ex- 

pressed dissatisfaction with his court-appointed counsel @ 
hearing was held and new counsel was appointed (J. A. 5, 
6)? 

During the fall of 1957, appellant, pro sé, filed several 
motions in the District Court to subpoena & total of four 
witnesses, including @ girl-friend, Alice Young, residing in 
Newport, Rhode Island, and three sailors stationed aboard & 
ship at sea (J. A. 7, &). Hearings were held on these motions 
on September 20, October 18 and November 22, 1958.5 Ap- 
pellant was present and represented by his counsel at each 
hearing. The motion to subpoena Alice Young at. Govern- 
ment expense was granted at the first hearing. The motion to 
subpoena the three sailors was argued at the second hearing. 
At this hearing counsel urged a continuance pointing out that 
the three sailors sought by appellant were at sea with their 
ship, and that counsel had had difficulty in obtaining replies 
to letters addressed to them and to naval authorities for the 
purpose of determining the testimony which could be antici- 
pated from these witnesses. Counsel expressed his firm belief 
in appellant’s innocence and advised the court that he be- 
lieved he could prove through the witnesses that appellant 
was in Rhode Island on the date that the crimes were commit- 
ted in the District of Columbia. The court granted appel- 
lant’s request for a continuance and allowed counsel one month 
to obtain statements from the prospective witnesses to support 
their need by the defense. 


——— 

24 transcript of this hearing ts found in the supplemental record filed 
December 8, 1958. 

Transcripts of these hearings are found in the supplemental record filed 
December 8, 1958. 
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On November 22, 1957, the third hearing was held on ap- 
pellant’s motion to subpoena the three sailors. At this hear- 
ing counsel informed the court that he had contacted the Navy 
Department regarding the witnesses and that a legal officer 
from Newport, Rhode Island, had been sent to Washington 
to discuss the matter with him. Counsel further advised that 
the naval officer had interviewed the three sailors in question 
and that as a result of the interviews counsel concluded that 
the three men would not be able to give testimony beneficial 
to appellant’s cause because they could not remember what 
had happened on or about May 15, 1957. However, counsel 
advised the court that the naval officer had interviewed several 
other sailors and had found one, Jesse E. Hill, who recalled 
seeing appellant in Newport, Rhode Island on or about May 
16, 1957. Counsel’s oral motion to subpoena Mr. Hill was 
granted and Hill was subsequently flown from Greece to testify 
at appellant’s trial. 

At the trial two taxi drivers testified as to two substantially 
identical occurrences in the early morning hours of May 15, 
1957. Each driver testified that he had been hailed in the 
downtown section of the District of Columbia by aman whom 
he positively identified as appellant ; that appellant had di- 
rected him to an address in the Northeast section of Washing- 
ton; that upon arrival at that address appellant produced a 
gun and demanded surrender of the driver’s money; and that 
thereafter, the appellant directed the driver at gun-point to 
return him to the downtown section of the District (J. A. 8-13, 
20-25). 

Officer Thomas Didone, Jr., testified that he arrested appel- 
_ lant at about 3 a. m. on the morning of June 1, 1957 (J. A. 16). 
_ A gun taken by Didone from appellant at the time of his 
_ arrest was admitted into evidence (J. A. 17). This gun had 

previously been identified by Amos Smith, one of the taxi 
_ drivers, as “one just like” the gun used by appellant on the 
night of the robbery (J. A. 10). The gun was withdrawn 
' from evidence on the government’s motion when the second 
| taxi driver gave a slightly different description of the robbery 
_ weapon (J. A. 25). The court advised the jury to disregard 

the withdrawn evidence (J. A. 25). 
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Detective Sergeant John T. Bailey testified that he was as- 


signed to investigate the robberies of the two taxi drivers (J. A. 

28). He interviewed appellant on the morning of his arrest, 

and he was present when appellant was taken before the 

- United States Commissioner on June 6, 1957 (J. A. 28). 
Detective Bailey testified that (J. A. 29): 

“After he was arraigned Mr. Rogers turned around 

to me and I told him to 


right and I will pay you the money back if you won't 
press charges.” 


Detective Bailey said appellant also told the cab drivers that 
he was sorry; that the gun wasn’t loaded and that he needed 
the money to go back to the Philadelphia Navy Yard where he 
was stationed. Both tax drivers corroborated D 
Bailey’s testimony of this interview in the cell block which 
occurred after appellant appeared before the commissioner 
(J. A. 11, 12, 25). 

Appellant’s defense was alibi. He attempted to show by the 
testimony of Jesse Hill and Alice Young that he could not have 
been in Washington at the time the crimes were committed. 
Seaman Hill testified that he recalled seeing appellant, who 
was then absent without leave from his ship, in Newport on the 
afternoon of May 14 (J. A. 32, 33), and that he saw him again 
at a dance on the evening of May 16 (J. A. 33). Miss Young 
said that appellant had escorted her to the dance on May 16 
(J. A. 40,41). She also testified to having been in appellant’s 
company until 11:30 on the night of May 14 (J. A. 41). On 
cross-examination it was brought out that a letter had been 
written by appellant after his arrest in which he told the wit- 
ness to state that she was playing cards with him on the night 
of May 14 (J. A. 45). Appellant did not take the stand and 
rested his case with this testimony. 

In rebuttal, the Government called Viola Johnson, the 
mother of appellant’s child, and her mother Audrey Johnson. 
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These witnesses testified that they lived in the Northeast. see- 
tion of Washington and that they had seen appellant on a 
Monday and Tuesday in the middle of May (J. A. 51-53, 59). 
(The court took judicial notice that the 13th and 14th of May 
fell on Monday and Tuesday, respectively.) Appellant took 
the baby to see his cousin about noon on Tuesday. On cross- 
examination it was brought out. that Viola. Johnson wrote a 
letter to appellant, apparently in response to one received from 
him, wherein she stated: “I did not tell the D. A. that I saw 
you on the 14th. In fact I have not seen him. I have (sic) 
even seen the D. A.” (J. A. 57). Appellant’s motion for a new 
trial was denied on February 7, 1958. Sentence was imposed 
on February 20, 1958. This appeal followed (J. A. 70-1). 


STATUTES FINVOLVED 


Title 22, District of Columbia Code, Section 2901, 
provides: | Les 

“Robbery—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 


thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Appellant was legally in eustody awaiting trial at the time 
of his appearance before the United States Commissioner on 
the robbery charges involved in this appeal. The only evi- 
dence in the record is to the effect that admissions of guilt 
to which three witnesses testified at the trial were made in 
the cell block after his appearance before the commissioner 
and on appellant’s own initiative. Accordingly, the-testi- 
mony was properly admitted. 

Appellant’s specific allegations of ineffective assistance of 
counsel, made for the first time in this Court, are in each 
instance unsupported by the record or are clearly refuted by 
it. In any event, they merely challenge counsel’s strategy 
and tactics; matters which this Court has recently said it 
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would not review. The record, contrary to appellant’s alle- 
gations, discloses that appellant had the assistance of able 
counsel who devoted very considerable time, effort and per- 
sonal expense on behalf of his client. 


ARGUMENT 
I. The trial court properly admitted testimony of statements 


made to witnesses by appellant while he was im legal 
custody 


Appellant was arrested on June 1, 1957, for carrying @ gun.* 
the Municipal 
for this 
offense. Counsel was appo 

case was continued to June 14, 1957.° 
1957, while in legal custody awaiting trial on the weapons 
charge, appellant was brought before the United States Com- 
missioner on the two charges of robbery involved in this appeal. 
The two robbery victims and a detective testified at the 
trial that after his appearance before the commissioner, ap- 
pellant summoned the complainants to the cell block, ad- 
mitted his guilt, apologized and offered restitution if they 
would not press charges (J. A. 11, 12, 25, 29). No objection 
was made to this testimony. But appellant now contends that 
his admission was made before rather than after his appearance 
before the commissioner, and that it therefore should have 
been excluded under the doctrine of Mallory, McNabb‘ and 
other authorities* No support whatsoever can be found in 
the District Court record for appellant’s contention.» The 
uncontroverted testimony of record is that the admission was 


“He subsequently pleaded guilty to this charge and was sentenced to 180 
days imprisonment. 

5 The foregoing facts are found in the supplemental record filed Decem- 
ber 2, 1958. 

* Mallory v. United States, 354 U. S. 449 (1957). 

™ McNabb v. United States, 318 U. S. 332 (1943). 

® Appellant also denies 
(Br. 3, 6). It would seem that appellant’ 
sistent. In effect he argues: The court erred in admitting 
did not make—but if I did make them it was while I was illegally detained. 

® Moreover, since the contention was never made below it cannot properly 
be considered here. 
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made after his appearance before the commissioner” Accord- 
ingly no legal problem is presented. ; 


II. Appellant’s Allegations Of Ineffective Assistance Of 
Counsel Are Rebutted By The Record 


Appellant contends that he was denied effective assistance 
of counsel at his trial. Only the bare allegation was made 
below (J. A. 66). Eight specific charges against counsel are 
advanced, for the first, time, in this Court (Br. 5).2 None 
of these charges are supported by the record; some are 
Clearly refuted by it. And almost without exception they 

. Telate to trial tactics and strategy of counsel which, even if 

_ reflective of bad judgment, do not present appealable issues. 
f. Mitchell v. United States, — U.S. App. D.C. —, — F. 2d — 

_ (D. C. Cir. No. 14198, decided June 12, 1958, slip opinion p. 
9). 

Appellant’s first allegation is that counsel did not make 


f necessary preparations for trial. This is supported in his 


_ brief by nothing more than the assertion itself and the re- 
_ mark that the “Joint Appendix would seem clearly to dem- 


* There would be no problem even if the admission was made before his 
_ appearance before the commissioner. Appellant was in legal custody on 
another charge. Moreover, the admission was not made in response to any 
' Questioning but was a voluntary statement given by appellant on his own 
. initiative to persons whom he summoned into his presence. 
* Appellant’s contention that “it would appear beyond question that he 
| Was not advised of his rights” from the time of his arrest until and includ- 
| ing his appearance before the commissioner (again not made below) finds 
absolutely no support in the record. Appellant’s brief significantly fails to 
make any mention of his arraignment in the Municipal Court or of the 
| appointment of counsel there on the day of his arrest. The impression is 
conveyed, indeed it is specifically asserted, that there was a delay of five 
days between arrest and arraignment (Br. 7). This was not the situation. 
| In the absence of evidence to the contrary, the Court can fairly presume 
that the Municipal judge properly protected appellant’s rights and/or 
that court-appointed counsel faithfully discharged his professional duty. 
| Brink v. United States, 202 F. 2d 4 (10th Cir. 1953), cert. denied, 346 U. 8. 
918; Diggs v. Welch, 80 U. S. App. D. C. 5, 148 F. 2d 667 (1945), cert. 
denied, 325 U. S. 889. The record positively shows that appellant was ad- 
vised of his rights before the commissioner (“Record of Proceedings in 

Criminal Cases” before U. S. Commissioner, filed June 7, 1957—original 
B record filed October 8, 1958). 

*™ Most of these charges are merely asserted, no effort being made to 
| Support them with specific references to the record. 
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onstrate” the faet (Br. 8) The uncontroverted evidence 
of record directly on point is that counsel wrote innumer- 
able letters checking gle in order to obtain witnesses 
who would support app that he made several 
long distance telephone calls at his own expense; that he 
corresponded with and personally interviewed navy author- 
ities and succeeded in having these persons interview sailors 
on ships on the high seas; and that he went to court and 
successfully obtained subpoenas for the appearance at gov~ 
ernment expense of every witness whom his investigation 
showed might be able to help his client2* including a young 
lady who was brought from Rhode Island and a sailor who 
was brought from Greece for the trial2* These and other 
efforts by counsel demonstrate preparation and interest 
which should be praised rather than condemned. 

Other charges made by appellant are that his counsel ex- 
amined witnesses in @ manner “not calculated to best repre- 
sent appellant’s rights 736 that he brought into the case “mat- . 


3 /*he same paragraph of the brief (first full paragraph, p. 8) somehow, 
sees some connection between the allegation of lack of prepa- 
onal allegations made therein that counsel was “not 
happy” and lacked These additional 
allegations are deductions from a letter that 
Court record (see fn. 22, post). But in any event there is no connection 
between counsel’s alleged attitude and the claim that he did not prepare 
his case. There is no requirement, constitutional or otherwise, that defend- 
ants be afforded counsel who are happy and enthusiastic about their 
client and his cause. But in the instant case counsel’s enthusiasm, in- 
deed his apparent belief in his client’s innocence, is amply demonstrated 
witnesses to support appellant’s 


ings on appellant’ 
“J believe the defendant now, Your Honor. 
took the case * * * But in answer to all 
that the man was not here on May 15th, 


to be found in the transcripts of 
December 8, 1958. 
%* Blaboration of 

in appellant’s argument attacking 
into evidence of the gun found in appellant’s possession at the time of his 
arrest, and the questioning of the arresting officer concerning the circum- 
stances of the arrest (Br. 8). While one can only speculate as to counsel's 
strategy, the record does not demonstrate any glaring error. At the time 
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_ ters prejudicial to appellant;” that he failed “to present evi- 
| dence available in the appellant’s behalf ;” ” that he “neglected: 
to seek specific instructions as to law applicable in the case;” * 
_ and that he did not “challenge” instructions that were clearly 
erroneous.” Ali of these allegations relate to counsel’s con- 
_ duct of the trial, his tactics and strategy. They are in effect 
| an attempt to obtain judicial review of his professional com- 
petence as a lawyer; a review which this Court had recently 
said that it would not make. Mitchell v. United States, supra. 
| “Bad judgment, or even good but erroneous judgment, may 
_ Tesult in adverse effects. These are simply facts of trial; they 
* are not justifiable issues.” Id., slip opinion p. 9; accord, Diggs 
v. Welch, supra; Dorsey v. Gill, 80 U.S. App. D. C. 9, 148 F. 
2d 204 (1945), cert. denied, 325 U.S. 889. 
_ Two additional charges remain. The first, that counsel 
| somehow prevented appellant from testifying, is totally with- 
p, Out support in the record.” The second, that counsel required 
. appellant to file his own motions to subpoena witnesses at gov- 
| that the gun was admitted into evidence, without objection by counsel, it 
had been identified by one of the taxi driver witnesses as “just like” the 
| One used in the robbery, and by the police officer who observed it in pos- 
i session of appellant two weeks after the crime. It is by no means con- 
' ceded that admission of the weapon into evidence under these circum- 
| stances was improper and should have evoked objection by defense counsel. 
(Defense counsel did object after the gun had been admitted into evidence 
| (J. A. 19)). It was only after a third witness, the other taxi driver, gave 
' a somewhat different description of the robbery weapon, that the Govern- 
| ment moved to withdraw tLe previously admitted exhibits (J. A. 25). It 
' is noted that at that time the court told the jury that they were not to con- 
sider the exhibits in any way (J. A. 25). 
** Not described. 
* No instructions that counsel might have requested are suggested in the 
' brief, other than that there “might” have been a request for something 
i “with reference to the subject matter of identification.” 
“The court’s charge was complete and correct. Appellant’s strained 
| efforts to find error (Br. 10) are clearly without merit. The quoted 
portions of the charge, even out of context, correctly advise the jury that 
| they cannot convict if they have a reasonable doubt that appellant com- 
* Appellant does not appear to be the type who could easily have been 
“prevented” from testifying. The record is well fortified with pro se 
| motions and letters including one wherein appellant requested, and subse- 
quently obtained, new counsel because of his dissatisfaction with the at- 
torney originally provided by the court. 
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ernment expense, 1S immaterial if true™ The important fact, 
amply established by the record, is that counsel obtained the 
presence of those witnesses whom his investigation showed 
might be helpful to appellant. One of these, Jessie Hill, was 
uncovered not with the help of appellant (who reasonably 
could be expected to provide his counsel with the names of his 
alibi witnesses) but from interviews conducted as a result of 
counsel’s contacts with naval authorities. This witness was 
flown from Greece for the trial. Other witnesses named by 
appellant were not subpoenaed because counsel, after they 
were interviewed, concluded that they would not be beneficial 
to appellant.” 

An examination of the entire record in this case discloses 
that appellant had the effective assistance of able counsel who 
devoted considerable time, effort, and personal expense to ap- 
pellant’s defense. The allegations of his ineffectiveness con- 
stitute nothing more than a hindsight evaluation of counsel’s 
competence by an appellant who has “nothing to lose by a few ~ 
extravagant claims.” Mitchell v. United States, supra, slip 
* opinion p. 8. 

CONCLUSION 

Wherefore, it is respectfully submitted the judgment of the 

District Court be affirmed. 


Ourver GAscH, 
United States Attorney. 
Cart W. BELCHER, 
Jack MarsHaty STAs, 
Assistant United States Attorneys. 


—————— 

2 In support of this and other assertions, appellant refers to a letter pur- 
portedly written to him by his counsel. This letter was not part of the 
record below, its existence coming to light for the first time in this Court. 
Accordingly, it is not properly before the Court. Appellee has moved that 
the portions of appellant’s brief referring to the letter be stricken. 

™ Counsel’s efforts to obtain witnesses is fully described in the several 
transcripts of pretrial hearings to be found in. the supplemental record filed 
December 8, 1958. 
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